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Duncan Kennedy, professor at Harvard Law School, was
interviewed by Christine Kuta, a student at Suffolk Univer-
sity Law School, regarding his book Sexy Dressing, Etc.
(Cambridge: Harvard Universiey Press, 1993. 258p. ISBN
0-674-80294-2 $24.95). The first part of the interview
follows, and the second part will be included in the next
tssue of BRLB.

Q. Howdo the themes of your essays in Sexy Dressing,
Lte. fitin with the critcal legal studies tradition?

A. That's a good questdon. The essays are on the
edges of, or a framework for, the social theoretcal
analvsis of legal doctrine, which was and is a central
aspect of CLS. The essays trv to put that effort in
context by offering a picture of social life organized
in terms of the category of cultural identty, which is
obviously a major theme of modern life in the
United States. They try to give a picture of the social
world within which legal doctrine doesits work and
legal discourse does its work. For example, the
picture of national identity in the first essay doesn't
deal with law at all, but it does ury to create the
context in which one can understand what's hap-
pening in law. The affirmative action essay isn't
about law either. It's about institutional policy, and
it might be applied to medical schools or sociology
deparuments in universities . . . or General Motors,
forthatmatter. The goalisto presenta picture of the
way we handle race in our society.

Q. Race and gender?

AN INTERVIEW WITH DUNCAN KENNEDY

A.Thelastessayisaboutgender. It’sabout the battle
between the sexesand about gender ideologies, like
traditionalism and liberalism and feminism. Lawisa
more important element of the “Sexy Dressing”
essay than of the first two. Partly it is an attempt to
put together the different aspects of sexual abuse
law and offer a theory of the way the legal system is
implicated in or complicit in the phenomenon of
abuse. And I'm not sure that's been done betore—
I'm pushing the analysis a little further, I hope, by
putting together areas that writers like MacKinnon
and Dworkin have dealt with separatelv. That one
essayisvery criticallegal studies—like in the legal part
of it.

There’sonlyone essavin the book thatis mainly
about law—that 1s the essay called “The Stakes of
Law,” which is about the way law affects the distribu-
ton of income between social classes. Even that one
has some stuff about the cultural dimension of ciass.
That essay tries to lay outin a very elementary form
one of the central critical legal studies enterprises.
Writng these articles over the years, I've found
myself thinking thatitwasimportant to put the legal
analysis into a broader national, racial, class, and
gender context. That's what I've tried to do in this
book.

Q. Isthe chapter on “The Stakes of Law” a primer on
the basic tenets of critical legal studies? [ thought

that chapter should have come either first or Jast.

(continued on next page)
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KENNEDY INTERVIEW continued

A. Tguess you say that because it’s the one that tries
to show how everything in the book is related to the
legal svstem or affected by law. That chapter pre-
sents in a straightforward way (I hope) the legal
realist theory of the way law relates to the economy,
alongwith the postmodern theory of the way law can
be understood as constituting identides (that's the
Foucault part). [t's my version of one of the major
themes of CLS writing, but it would be too much to
claim that it sets out basic tenets.

Q. So, were you saying that this is CLS and then all
the rest follows from this perspective?

A. I don'tsee the book as an introduction to CLS. 1
see itas a book about American culture and society.
The CLS partis in there because 1 think it contrib-
utes to our picture of the social system as a whole. I
don’t really have a perspectve that everything else
follows.

Q. How did all of the essavs come to be written?

A.Theywere written for different purposes at differ-
ent times. I didn't write this set of essays thinking
thattheywould make upabook. Theywere talks that
[ gave for different audiences that I later worked up
and changed and modified to twrn into articles.
When the fourarticles were there, theylooked, from
my point of view, amazingly coherent. I'm not sure
how obvious that will be to the reader whois looking
for a law-professor type of book. As the author, you
sort of lose track of what the book would look like 1f
you were to pick it up and read it straight through
from beginning to end, never having seen it before.
The essays have the themes of cultural identity,

national identity, race idenuty, genderidentty, and
class identty worked through, and the way instdtu-
tions affect the distribution of the good things of life
between groups. For me, they fit together.

Q. In the essay “Sexy Dressing,” who is exploiting
whom, and what is your take on the relationship
between femininity and power? Are you a feminist?

A. Twouldn’t describe myself as a feminist, justas [
wouldn'tdescribe myselfasablack nationalist. What's
good about identity politics is that it's a way for
people to work on the aspects of themselves that
they see as culturally important and to organize
around their common interests defined through
their identity. So, I've always been uneasy with men
who describe themselves as feminists. Isee feminism
as the desirable organization of women to resist men
as a group. I would describe myself as very sympa-
thetic to various tvpes of feminism but not to all
types, just as I'm sympathetic to some kinds of class-
based radicalism butnottoall kinds. Asalefustwhite
male radical, I'm looking for alliances with various
groupsin order to pursue Cornmon projects. ITwould
definitely see myself as in the same part of the
politcal spectrum as feminists, particularly radical
feminists, but I wouldn’t take on the name.

Q. What ssyour pointofview? Itseems to me thatyou
geta point of view and then you lose it. You start off
with a question thatsexy dressing is a result of abuse,
and then you explore some ways that women take
sexy dressing and use it. . . .

A.The essay does present the ambiguity ofa pracuce
like sexy dressing as something we don’t want to
resolve by deciding thatitis one thing or the other.
Theideaisto understand how thissame practice can
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be the product of exploitation, but it also can be a
way in which the exploited person can exercise
power or even find a wav to overcome exploitation.
I don't have a point of view that would attribute a
single meaning to a practice like female sexy dress-
ing, [that it is] either the product of abuse or the
cause of abuse.

The way I see it, individual people—men and
women, blacks and whites, gay people and straight
people-—find themselves, when they get to be more
or less grownups, in a million different situations
where there'salotofpowerimbalance. Exploitation
of one type or anotherisalmostalways going on, and
some form of dominance is almost always being
excrted. But, atleast in our society right now, there
isusually some complex balance within the unequal
power situation. So it's uncqual but it's not com-
pletely unilateral dominadon of one side by the
other. How fur the dominators can gois determined
to a degree by the wayin which the dominated resist
and use the very practices and instituuons of society
that are part of the domination. They use them to
rurn the ables. so to speak, and prevent themselves
from being swamped or obliterated or completely
controlied.

So the way I sce sexv dressing is like this: It's a
practice thatcanretlectawoman's being dominated
and controlled and exploited but that, in another
context, could be, can be, and is used as a basis for
power. This resembles an older form of the sexual
liberation argument. Sexual liberation in the
sixties sense would see sexv dressing as a way for
womenand men to eroticize female autonomy rather
than erotcize domination. It could be that it could
be the other. But I think iUs a mistake for us social
critics to take practices and as a general matter warnt
themn either to be all good or all bad. Now, abuse is
an excepton. Abuse is a category that I'm dealing
with as something that is really terrible, unquali-
fiedly bad (though I wouldn't say that everything
that happens in an abusive situation is necessarily
unqualifiedly bad). As I see it, the problem is to
distinguish practices that we can very sharply iden-
tify as really rotten from practices that have much
more ambiguous meanings, which people can with
regularity turn to their own liberatory purposes.

Q. Would you say that your ideas begin in concrete
terms but then careen into fancy theoretical abstrac-
tons?

A.I'm trying to operate somewhere in between. For
‘example, in the first essay, I'm arguing that Ameri-
can culture is different from European national

cultures because of the social distance between the
immgrant populatons of the late nincteenth and
the twentieth century, as they arrived, and the estab-
lished American national elite. In rmost European
societies the political, econormic, and intellectual
elite 1s bound together by a single national identity
with workers, the poor, the peasants, and so forth.
The peusant groups immigrating to the United
States were from Europe, Asia, Latin America, or
Africa. They came as masses separated from their
own leaders. On the one hand, that separation put
them in the situation where they could be unequivo-
cally deminated. The American working class and
lower middle class and American underclass can be
seenashaving achieved alotof economicadvan tage
vis-a-vis the cultures that they departed from. But, on
the other hand, as people with national identities,
they didn't have elites to protect their national
identites. So, they assimilated, to the extent that
they did, into the general American culture and
expericnced themselves as culturally powerless.

That situation of disadvantage, in which, say,
the Iralian immugrant group as a whole was over-
whelmingly composed of people who came from
either agrarian rural backgrounds in Italv or from
the Italian industrial working class, also allowed the
producuon of autonomous culteral forms. Immi-
grant groups were able to maintain their autonomy
from the intellectuals, the people who create the
culture. American popular culture is a weird phe-
wmenon precisely because it's the product of all
this buying power of previously subordinated ethnic
populations who don't just buy into what the na-
tional elite dictates. The basic contrast is that Euro-
pean culture 1s what American culiure would be if
our country were culturally dominated by Natonal
Public Radio and Harvard University,

The United States hasalwaysbeen a place where
the relatvely less wealthy and less educated people
have had a great influence on the content of mass
culture. That's an example in which the situation of
the immigrant sub-groups is one of intense disad-
vantage which, at the same time, produces modes of
power. It's a situation of disadvantage, but it turns
out in the long run to provide a larger degree of
power than the equivalent group has in the home
country. The Italian standard of living for people in
the bottom half of the income distribution is much
much closer to the U.S. standard than ever before,
but the difference in cultural power between top
and bottom is still much greater there than here.
Editor’s note: To find cut how Duncan Kennedy extends

this analysis to power relations between the sexes, see the next
wssue of BRILB.
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